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A court may not adopt rules that are primarily substantive in nature or that establish, 
abrogate, or modify substantive rights. 


Courts may be limited to establishing rules that may be characterized as procedural. ! Practice 
and procedure encompasses the course, form, manner, means, method, mode, order, process, or 
steps by which a party enforces substantive rights or obtains redress for their invasion; it is the 


method of conducting litigation involving rights and their corresponding defenses.” "Substantive 
law" creates, defines, and regulates rights as opposed to prescribing methods of enforcing the rights 


or obtaining redress for their invasion.” 


A court may not adopt rules that are primarily* substantive in nature” or that establish, abro gate, or 


modify substantive rights.° A tule that is principally procedural is not rendered invalid, however, 
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merely because it may have substantive impact.’ A state supreme court may defer, as a matter of 
comity, to limited legislative involvement in procedural matters while still retaining its inherent 


rulemaking authority over the courts and their procedures. 


Subject to the principle that rules of courts may not contravene constitutional and statutory 
provisions or regulate legal rights, the courts may promulgate rules relating to various particular 


matters,” such as pleading and evidentiary matters,!° the implementation of constitutional or 
statutory speedy trial rights, ll the fixing of orderly time limitations, | the re gulation of time limits 
for judicial decisions, !? the issuance of a search warrant,'* the selection of juries in criminal 


cases, ° venue,!° and the proscribing of frivolous litigation and the imposition of sanctions.!’ A 


court's authority to make rules regarding the assessment of costs is not inherent in the judicial 


power but instead arises from a specific legislative grant that authorizes the court to promulgate 


such rules. 18 


Rules of court may validly regulate the procedural aspects of admitting and recognizing 
evidence.” Specifically, a state supreme court has inherent judicial authority to regulate and 


supervise the rules that govern the admission of evidence in the lower courts.”” However, rules 
are invalid that try to control the rights of parties in the matter of evidence that is admissible under 


the general principles of law.”! A court may promulgate a rule providing for the advisement of the 
right to counsel as soon as feasible after arrest as the rule regulates the preservation of evidence 


which is a procedural matter and a proper subject for regulation under state court rules.” 
Westlaw. © 2023 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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Procedure and substance distinguished 
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